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The regulatory framework for takeover bids changes on 1 July
2006

Introduction

Due to the implementation of the takeover-directive’ the regulatory framework
for takeover bids changes from self-regulation to a mix of legislation and self-
regulation on 1 July 2006. A takeover bid will be regulated by the Swedish Act
on Takeover Bids? (the “Takeover Act”) and by the rules of the stock exchange
or the authorised market place where the shares of the target company are
listed. In addition to the changes in the regulatory framework , the role of Fi-
nansinspektionen will also change.

Takeover bids

A takeover bid is defined in Chapter 2, section 2, subsection 1 of the Takeover
Act as a public offer made to the holders of shares issued by a Swedish or a
foreign company to acquire all or some of those shares. The Takeover Act is
applicable on shares issued by a Swedish and, with some exceptions, a foreign
company listed on a stock exchange or an authorised market place in Sweden.

The regulatory framework

The Takeover Act sets out the duties of the bidder (Chapter 2), when the offer
becomes mandatory (Chapter 3) and the information to be given to employees
in relation to an offer (Chapter 4). It furthermore restricts defensive action
taken by the target company (Chapter 5) and sets out provisions regarding
breakthrough (Chapter 6), i.e. that certain provisions of the articles of associa-
tion and certain contractual agreements regarding the shares of the target com-
pany are not applicable in relation to a takeover bid. However, the break-
through provisions are only mandatory if so specified in the articles of associa-
tion of the target company.

! Directive 2004/25/EC of the European Parliament and of the Council of 21 April 2004 on ta-
keover bids (Official Journal L 142, 30.4.2004, p. 12)

2 Lagen om offentliga uppkopserbjudanden p& aktiemarknaden (Regeringens proposition
2005/06:140)
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In accordance with Chapter 2, section 1 of the Takeover Act, a bidder is re-
quired to undertake to follow the rules on takeover bids of the market place
where the target company’s shares are listed and to submit to the sanctions that
the market place may impose for the violation of such rules. In connection with
the announcement of its offer the bidder is obliged to inform Finansinspek-
tionen of the offer and its undertaking (section 2). This can for instance be
done by providing Finansinspektionen with the press release by which the offer
is announced. The same applies to planned offers. The bidder shall draw up an
offer document to be submitted to Finansinspektionen for its approval within
four weeks of the announcement (section 3).

A mandatory offer, i.e. the duty to make an offer for all the shares of a com-
pany, is at hand when a person, either alone or with a closely related person *,
attains, either by an acquisition or when a group relationship is established, a
holding of shares that represents three tenths of the votes.

According to Chapter 4 of the Takeover Act, a bidder with a registered office
in Sweden and a Swedish target company that is listed on a stock exchange,
authorised market place or another regulated market are obligated to inform
their employees and, if applicable, the trade unions of the employees about the
offer as soon as the offer has been made public. The same applies to the offer
document as soon as it has been published. The target company is also obli-
gated to inform its employees of its recommendation regarding the offer.

According to Chapter 5, the target company shall obtain the prior authorisation
of its general meeting of shareholders before taking any action, other than
seeking alternative offers, which may result in an impediment to the offer if
such action is taken on the basis of information originating from the bidder.

Finansinspektionen has handed over its authority to make certain decisions re-
garding mandatory offers and defensive action that are regulated by the Take-
over Act to the Swedish Securities Council.* The authorisation is based on
Chapter 7, section 10 of the Takeover Act. The Securities Council is run by the
Association for good practice in the securities markets® and works for good
practice in the Swedish stock market by issuing statements, advice and infor-
mation.

In accordance with Regulations FFFS 2006:4 of Finansinspektionen and the
co-operation agreement between Finansinspektionen and the Association for
good practice in the securities markets, the Securities Council shall decide
upon:

® The Swedish term for such a person is “narstaende”.
* In Swedish “Aktiemarknadsnamnden”.
% In Swedish “Féreningen for god sed pa vardepappersmarknaden”.
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- the extension of the time allowed for the drawing up of the offer docu-
ment and the application for its approval (Chapter 2, section 3, subsec-
tion 2);

- whether the duty to make an offer arises for a party close to the bidder
(Chapter 3, section 4);

- whether a duty to make an offer has arisen according to the provisions
of Chapter 3 (Chapter 7, section 4)

- whether an action is against the provisions regarding defensive action in
Chapter 5 (Chapter 7, section 4);

- exemptions from the provisions regarding mandatory offers (Chapter 7,
section 5); and

- exemptions from the provisions regarding defensive action (Chapter 7,
section 5).

The regulations and the co-operation agreement enter into force 1 July
2006.

From 1 July 2006 all stock exchanges and authorised market places in
Sweden shall have adopted rules on takeover bids that fulfil the require-
ments of the takeover-directive and are suited to their purpose in accor-
dance with the Swedish Exchange and Clearing Operations Act.’ The
Stockholm Stock Exchange, Nordic Growth Market and AktieTorget have
adopted such rules and have designated the Securities Council to be the
body responsible for the interpretation and the application of such rules and
to decide upon exemptions from the same. The exemptions can be com-
bined with conditions.

The market places are responsible for supervising that their rules on take-
over bids are followed.

The role of the Swedish Financial Supervisory Authority

As the Takeover Act enters into force 1 July 2006 Finansinspektionen’s re-
sponsibility for the supervision of the securities markets will increase. In
addition to having the responsibility to review the offer documents, Fi-
nansinspektionen will act as the first level of appeal for the rulings of the
Securities Council and will supervise that the provisions regarding manda-
tory offers are followed.

Authority of approval

As of 1 July 2006 a bidder is obliged to submit its offer document to Fi-
nansinspektionen for approval and if the offer document fulfils the re-
quirements of law, Finansinspektionen shall approve and register it within
10 to 20 business days in accordance with the Swedish Financial Instru-

¢ Lagen om bérs- och clearingverksamhet (1992:543)
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ments Trading Act.” According to the Takeover Act the offer document
shall contain the information set out in Chapter 2 a, section 2 of the Finan-
cial Instruments Trading Act in order to enable the shareholders to reach a
properly informed decision. If securities are offered as consideration, the
offer document shall also include information equal to what is required in a
prospectus for securities of the same kind. Moreover, the offer document
shall include an undertaking from the bidder to follow the rules on takeover
bids of the market place and to submit to the sanctions that the market place
may impose for the violation of such rules (Chapter 2, section 1 of the
Takeover Act).

Finansinspektionen does not review whether offer documents comply with
the rules on takeover bids of the market places. Such revisions are carried
out by the market places themselves.

Authority of appeal

The rulings of the Securities Council may be appealed to Finansinspek-
tionen in accordance with Chapter 8, section 1 of the Takeover Act. If the
person who applied for the ruling from the Securities Council wishes to ap-
peal, he should file his claim with the Securities Council within three
weeks from the day he took part of the ruling. If a person other than the ap-
plicant wishes to appeal, he should file his appeal with the Securities Coun-
cil within three weeks from the day the ruling was published on the website
of the Securities Council. If the Securities Council dismisses an appeal as
being late, such a dismissal may be appealed to Finansinspektionen.

The right of appeal for persons other than the applicant is limited to the
person the ruling concerns, if it went against him. It is therefore required
that the ruling concerns the appellant (interest in matter) and is against him
(contrariety). According to Government bill 2005/06:140 p. 125 it should
normally only be the applicant who can appeal a negative ruling or a re-
fusal to grant an exemption by the Securities Council and that a right of ap-
peal for persons other than the applicant should normally only arise in mat-
ters concerning mandatory offers and defensive action. In other respects,
the bill refers to general rules and principles for standing, i.e. the right to
speak before a court.

The rulings of Finansinspektionen may be appealed to a general administra-
tive court (Chapter 8, section 3).

According to Chapter 8, section 2 of the Takeover Act, the Securities
Council and Finansinspektionen have the right to rule that a ruling shall en-
ter into effect immediately. In such cases it is therefore not required to wait
until the ruling enters into effect by means of law. Section 29 of the Swed-

" Lagen om handel med finansiella instrument (1991:980)
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ish Administration Act (1986:223) grants Finansinspektionen the power to
rule that a ruling may not be executed for the time being.

Supervisory Authority

Since the provisions on mandatory offers will be part of statutory regula-
tion in the Takeover Act as of 1 July 2006, Finansinspektionen has been
given the responsibility to supervise that the provisions are followed.

According to Chapter 7, section 1 of the Takeover Act, Finansinspektionen
is responsible for supervising that the provisions regarding duties of the
bidder (Chapter 2), mandatory offers (Chapter 3), information to employees
(Chapter 4) and defensive measures (Chapter 5) are followed. It is also the
duty of Finansinspektionen to supervise that the rules on takeover bids of
the market places fulfil the requirements of the takeover directive and are
suited to their purpose. The supervision will be carried out via revision of
the contents of the offer documents, supervision and monitoring of the
market and the market places, interventions and sanctions.

In cases of breaches Finansinspektionen has the power to intervene by re-
quiring information, conducting interrogations, forbidding an offer and for-
bidding advertisement of offers in accordance with Chapter 6, sections 1 a,
b and d of the Financial Instruments Trading Act. An intervention may be
combined with an order to pay a fine. Moreover, the Takeover Act grants
Finansinspektionen the power to impose certain sanctions.

Finansinspektionen may not approve an offer document that does not con-
tain the undertaking required by Chapter 2, section 1 of the Takeover Act
(Chapter 7, section 3 of the Takeover Act). Finansinspektionen may order a
person who does not carry out its duty to make a mandatory offer to rem-
edy its breach by carrying out its duty to make a mandatory offer, dispose
of a specified number of shares or go out of a close relationship so that a
duty to make a mandatory offer no longer exists. The order may be com-
bined with a fine (Chapter 7, section 6 of the Takeover Act).

Finansinspektionen may rule that a bidder that has not undertaken to follow
the rules on takeover bids of the market place and which offer Finansin-
spektionen has forbidden is required to pay a special fee of a minimum of
SEK 50,000 and a maximum of SEK 100 million (Chapter 7, section 2 of
the Takeover Act).

Finansinspektionen may forbid a bidder to represent its shares if Finansin-
spektionen has forbidden the offer and ordered the bidder to carry out its
duty to make a mandatory offer (Chapter 7, section 7 of the Takeover Act).

Finansinspektionen is responsible for supervising that bidders and boards
of target companies specified in Chapter 4, sections 1 and 2 of the Take-
over Act inform their employees and, if applicable, the trade unions of the
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employees about the offer and the offer document. It is also responsible for
supervising that the target company carries out its duty to inform its em-
ployees of its recommendation regarding the offer. Finansinspektionen may
order a person that does not inform its employees to remedy its breach by
carrying out its duty to inform. The order may be combined with a fine.

Finansinspektionen is responsible for supervising that action taken by the
target company, other than seeking alternative offers, that may result in an
impediment to an offer has obtained the prior authorisation of the general
meeting of shareholders of the target company if such action is taken on the
basis of information originating from the bidder.



